Constitutional and Administrative Law Analysis
Technology Regulation and National Security Act of 2028

Executive Summary
The Technology Regulation and National Security Act of 2028 would establish a new executive department—the Department of Technology Regulation and Oversight ("DTRO")—with authority to regulate certain categories of artificial intelligence systems, artificial intelligence infrastructure, and related technology transfers. The Act is structured around a risk-based framework, procedural safeguards, interagency consultation, judicial review, and periodic congressional oversight.
The principal constitutional foundations for the Act are Congress's powers under the Commerce Clause, Foreign Commerce Clause, Spending Clause, Necessary and Proper Clause, national defense authorities, and authority over foreign affairs and export controls. Because artificial intelligence systems implicate speech, information dissemination, scientific research, interstate commerce, critical infrastructure, national security, and international technology transfers, the Act touches several constitutional doctrines that have generated substantial litigation in other regulatory contexts.
The Act's most significant constitutional strengths are its use of objective risk classifications, explicit statutory findings, procedural protections, judicial review provisions, congressional reporting requirements, and sunset mechanisms. These features significantly reduce potential vulnerabilities under the nondelegation doctrine, the Due Process Clause, and separation-of-powers principles. The most significant litigation risks are likely to arise under the First Amendment, administrative law doctrines governing agency action, and challenges to the regulation of highly expressive generative artificial intelligence systems.

I. Constitutional Authority
A. Commerce Clause
Constitutional Text
Article I, Section 8, Clause 3 provides:
"Congress shall have Power ... To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes."
The development, training, deployment, licensing, operation, and distribution of artificial intelligence systems are quintessentially interstate and international economic activities.
The Act regulates:
· software development; 
· cloud computing services; 
· data center operations; 
· semiconductor infrastructure; 
· technology exports; 
· interstate technology markets. 
These activities fall squarely within modern Commerce Clause jurisprudence.
The Supreme Court has repeatedly recognized broad congressional authority over interstate economic activity, including:
· Wickard v. Filburn 
· Gonzales v. Raich 
Artificial intelligence development and deployment involve interstate networks, interstate commerce, and national markets. Accordingly, Congress possesses substantial authority to regulate such activities.

B. Foreign Commerce Clause
The Constitution grants Congress especially broad authority regarding commerce with foreign nations.
The Act's provisions concerning:
· exports, 
· foreign licensing, 
· foreign ownership restrictions, 
· technology transfers, 
rest upon one of Congress's strongest constitutional powers.
Courts historically have afforded Congress and the Executive substantial deference in matters involving strategic technologies and foreign commerce.

C. National Security and War Powers
Constitutional Basis
The Act's provisions addressing:
· military applications, 
· critical infrastructure, 
· foreign adversaries, 
· cyber operations, 
· strategic technologies, 
derive additional support from Congress's authority to:
· provide for the common defense; 
· raise and support armies; 
· maintain a navy; 
· regulate military forces. 
Artificial intelligence increasingly affects defense and intelligence functions.
Courts traditionally afford the political branches substantial discretion when national-security interests are implicated.

D. Necessary and Proper Clause
Constitutional Text
Article I, Section 8, Clause 18 authorizes Congress:
"To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers."
The creation of DTRO constitutes a textbook exercise of Congress's authority to establish administrative mechanisms necessary to implement its constitutional powers.
The Supreme Court has long recognized congressional authority to create administrative agencies and departments implementing federal statutes.

II. Nondelegation Doctrine
A. Constitutional Standard
The nondelegation doctrine prohibits Congress from transferring legislative power without supplying an intelligible principle.
The leading cases include:
· J.W. Hampton Jr. & Co. v. United States 
· Whitman v. American Trucking Associations 
· Gundy v. United States 
Historically, the Court has upheld broad delegations where Congress provides meaningful guidance.

B. Application to the Act
The Act contains numerous features designed to satisfy the intelligible-principle requirement.
These include:
Explicit Regulatory Objectives
The Department may regulate only to advance:
1. national security; 
2. public safety; 
3. critical infrastructure protection; 
4. protection against substantial economic disruption; 
5. prevention of catastrophic technological risks. 
Risk Categories
The Act establishes:
· Category I systems; 
· Category II systems; 
· Category III systems; 
· Category IV Frontier Systems. 
These categories constrain agency discretion and provide objective statutory boundaries.
Evidentiary Requirements
The Department must demonstrate:
· material risk; 
· substantial probability of harm; 
· reasonable connection between regulation and risk mitigation. 
These requirements strengthen the statute against nondelegation challenges.

III. First Amendment Analysis
A. Generative AI and Speech
The most significant constitutional issue concerns generative artificial intelligence.
Many AI systems produce:
· text; 
· images; 
· audio; 
· video; 
· software code. 
These outputs often contain expressive content.
Courts increasingly treat software and algorithmic outputs as possessing First Amendment dimensions.
Relevant precedents include:
· Sorrell v. IMS Health Inc. 
· Brown v. Entertainment Merchants Association 
Although AI-generated content presents novel questions, courts are likely to view restrictions on expressive outputs with caution.

B. Strengths of the Act
The Act expressly provides:
· no viewpoint regulation; 
· no content-based regulation; 
· no authorization for prior restraint; 
· preservation of lawful scientific inquiry. 
These provisions substantially improve constitutional defensibility.

C. Potential Challenges
Challenges may arise if regulations:
· indirectly suppress speech; 
· restrict publication of model outputs; 
· regulate expressive content rather than technological risks. 
Future regulations will likely determine the scope of First Amendment litigation.

IV. Due Process
A. Procedural Due Process
The Fifth Amendment requires fair procedures before deprivation of protected interests.
The Act provides:
· notice; 
· disclosure of evidence; 
· opportunity to respond; 
· administrative hearing; 
· judicial review. 
These protections closely resemble procedural safeguards traditionally approved by courts.

B. Licensing Regimes
Licenses to operate Frontier Systems may create significant property and liberty interests.
The Act's hearing and review provisions substantially reduce due-process vulnerabilities.

C. Emergency Suspension Orders
Emergency orders present the greatest due-process risk.
The Act addresses this by requiring:
· imminent threat findings; 
· expedited review; 
· judicial oversight. 
Courts have frequently upheld temporary emergency actions when prompt post-deprivation review is available.

V. Equal Protection
The Act regulates technologies rather than protected classes.
Accordingly, most classifications would be reviewed under rational-basis scrutiny.
Congress can readily articulate rational reasons for distinguishing among:
· low-risk systems; 
· moderate-risk systems; 
· high-risk systems; 
· frontier systems. 
Such classifications are likely to survive constitutional review.
VI. Separation of Powers
A. Executive Authority
The Act creates an executive department headed by a Senate-confirmed Secretary.
This structure aligns with traditional executive-branch administration.
The President retains supervisory authority over the Department.
Accordingly, the Act does not appear to raise substantial Article II concerns.

B. Congressional Oversight
The Act requires:
· annual reports; 
· GAO reviews; 
· reauthorization review; 
· sunset provisions. 
These mechanisms constitute permissible oversight rather than unconstitutional legislative control.
Unlike statutes invalidated in:
· INS v. Chadha 
the Act does not authorize congressional vetoes or unilateral legislative intervention after enactment.

VII. Appointments Clause
The Secretary and Deputy Secretaries are appointed through presidential nomination and Senate confirmation.
This structure complies with the Appointments Clause.
The Technology Regulation Advisory Commission and National Security Review Board are advisory bodies rather than entities exercising final governmental authority.
Consequently, Appointments Clause challenges are unlikely to succeed.

VIII. Federalism Considerations
The Act principally regulates interstate commerce and federal licensing.
It does not compel states to enact laws, administer federal programs, or enforce federal regulations.
Accordingly, the statute appears consistent with:
· the Tenth Amendment; 
· anti-commandeering doctrine; 
· state sovereignty principles. 
Cases such as:
· Printz v. United States 
· Murphy v. NCAA 
would likely present little obstacle.

IX. Administrative Law Analysis
A. Administrative Procedure Act
The Act expressly subjects agency action to judicial review under the Administrative Procedure Act.
This provision is important because it ensures:
· transparency; 
· accountability; 
· judicial supervision; 
· procedural regularity. 

B. Arbitrary and Capricious Review
The principal APA standard derives from:
· Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile Insurance Co. 
The Act strengthens agency defensibility by requiring:
· evidentiary findings; 
· risk assessments; 
· articulated reasoning; 
· administrative records. 
These requirements closely mirror the factors courts expect under State Farm.

C. Major Questions Doctrine
Emerging Consideration
The Supreme Court's recent decisions suggest heightened scrutiny where agencies assert authority over matters of vast economic and political significance.
Cases include:
· West Virginia v. EPA 
· Biden v. Nebraska 
Because artificial intelligence may affect trillions of dollars in economic activity, future regulations could implicate the Major Questions Doctrine.

Strengths of the Act
The Act addresses this concern by:
1. expressly creating the Department; 
2. expressly authorizing regulation of AI systems; 
3. expressly authorizing licensing of Frontier Systems; 
4. expressly defining covered technologies; 
5. requiring periodic congressional review. 
These provisions help establish the "clear congressional authorization" required by recent Supreme Court precedent.

D. Judicial Review Provisions
The Act expressly provides:
· review of final agency action; 
· substantial-evidence review; 
· expedited review of emergency actions. 
These provisions strengthen the statute by promoting consistency and reducing uncertainty.

X. Export Controls and Foreign Affairs
The Act's export-control authorities are likely among its most defensible provisions.
Historically, courts grant extraordinary deference where Congress and the Executive regulate:
· strategic technologies; 
· foreign adversaries; 
· national-security exports. 
Challenges to these provisions would likely face a difficult standard of review.

XI. Sunset and Reauthorization Mechanisms
The Act requires:
· four-year GAO reviews; 
· eight-year congressional review; 
· ten-year sunset of key authorities. 
These provisions serve several constitutional and administrative purposes:
1. they ensure continuing democratic accountability; 
2. they reduce concerns regarding indefinite delegation; 
3. they create opportunities for legislative correction; 
4. they permit periodic reassessment of technological developments. 
Courts often view such mechanisms favorably because they demonstrate continuing congressional engagement.

Potential Litigation Risks
The most significant legal challenges are likely to involve:
1. First Amendment claims concerning generative AI outputs; 
2. challenges to agency definitions of Frontier Systems; 
3. Major Questions Doctrine challenges to expansive regulations; 
4. due-process challenges involving emergency suspensions; 
5. APA challenges alleging insufficient evidentiary support. 
The Act's procedural safeguards significantly improve its prospects of surviving such challenges but cannot eliminate them entirely.

Conclusion
The Technology Regulation and National Security Act of 2028 is grounded principally in Congress's Commerce Clause, Foreign Commerce Clause, national-security, and Necessary and Proper Clause authorities. Its risk-based regulatory framework, explicit statutory findings, intelligible-principle limitations, procedural protections, judicial-review provisions, congressional reporting requirements, and sunset mechanisms collectively place it on substantially firmer constitutional footing than many broad modern regulatory statutes.
Although future litigation is likely—particularly regarding the First Amendment, the Major Questions Doctrine, and the regulation of frontier generative AI systems—the Act has been structured to address the principal constitutional and administrative-law objections that courts have increasingly raised against expansive delegations of regulatory authority. As a result, it would likely stand a stronger chance of surviving judicial scrutiny than a more open-ended AI regulatory framework lacking these safeguards.
