Constitutional and Administrative Law Analysis
The Agency Restoration Act of 2029

Executive Summary
The proposed Agency Restoration Act of 2029 is likely to rest upon substantial constitutional authority. Congress possesses broad powers to create, fund, organize, regulate, and, when necessary, reconstitute federal agencies and departments. To the extent that the Act seeks to restore agencies that continue to possess statutory responsibilities enacted by Congress, the legislation would be supported by Congress's Article I powers and by the constitutional principle that the Executive Branch must faithfully execute federal law.
The bill is strongest when understood as requiring restoration of the federal government's capacity to carry out existing statutory mandates. It is potentially more vulnerable if interpreted as compelling restoration of specific organizational structures, personnel, programs, or funding levels that Congress itself has not separately authorized through appropriations legislation.
The principal constitutional issues involve:
1. Congressional authority over agencies and appropriations. 
2. Separation of powers. 
3. The President's authority to supervise the Executive Branch. 
4. The Appointments Clause. 
5. The Take Care Clause. 
6. Administrative-law questions concerning implementation and judicial review. 

I. Constitutional Authority for the Legislation
A. Necessary and Proper Clause
Congress's strongest constitutional basis is the Necessary and Proper Clause.
Article I, Section 8, Clause 18 authorizes Congress:
"To make all Laws which shall be necessary and proper for carrying into Execution" federal powers and all powers vested in the federal government.
Federal agencies exist because Congress created them through statute.
Examples include:
· the Department of Education; 
· the Environmental Protection Agency; 
· the Consumer Financial Protection Bureau; 
· the Securities and Exchange Commission; 
· the Federal Trade Commission; 
· USAID (when separately established); 
· numerous commissions and boards. 
Because Congress created these entities, Congress may determine that they must remain capable of carrying out statutory responsibilities.
The Supreme Court has repeatedly recognized Congress's broad discretion in structuring federal administration.
Notable precedents include:
· McCulloch v. Maryland 
· United States v. Comstock 
Both decisions endorse broad congressional discretion under the Necessary and Proper Clause.
Effect on the Bill
Section 4's restoration mandate would likely be upheld as a valid exercise of Congress's authority to ensure execution of federal statutes.

B. Spending Clause
Congress possesses exclusive authority to appropriate federal funds.
Article I, Section 9 provides:
"No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law."
Because agencies depend upon appropriations:
· Congress may increase funding; 
· Congress may restore funding; 
· Congress may direct restoration efforts through appropriations legislation. 
The bill's provision authorizing "such sums as may be necessary" falls comfortably within established congressional authority.
Strength
Very strong constitutional footing.

C. Oversight and Structural Authority
Congress possesses long-recognized authority to:
· create agencies; 
· modify agencies; 
· merge agencies; 
· abolish agencies; 
· assign agency responsibilities. 
The converse proposition follows naturally:
Congress may restore agencies previously diminished by executive action.
The Supreme Court has repeatedly characterized federal agencies as creatures of statute.
Examples include:
· Humphrey's Executor v. United States 
· Morrison v. Olson 

II. Separation of Powers Issues
A. Presidential Control of the Executive Branch
The principal constitutional objection would likely come from a future President arguing that the Act interferes with executive management authority.
Article II vests executive power in the President.
The President may argue:
· staffing decisions are executive functions; 
· internal agency management is executive; 
· Congress cannot micromanage administration. 
Recent Supreme Court decisions have strengthened presidential control over the Executive Branch.
Important examples include:
· Seila Law LLC v. Consumer Financial Protection Bureau 
· Collins v. Yellen 
Analysis
The current draft largely avoids this problem because it does not:
· require specific personnel appointments; 
· require specific office holders; 
· dictate day-to-day management. 
Instead it establishes a restoration objective.
Courts generally allow Congress to establish objectives while leaving implementation to the Executive Branch.
Risk Level
Low to moderate.

B. Anti-Commandeering of the President
Congress cannot simply order the President to exercise discretionary powers in a particular way.
The Supreme Court has repeatedly emphasized that Congress may not directly assume executive functions.
The bill wisely delegates implementation to ordinary executive mechanisms and congressional appropriations processes.
Because the Act does not require the President personally to perform specific actions, constitutional concerns are reduced.

III. Take Care Clause Considerations
Article II requires the President to:
"take Care that the Laws be faithfully executed."
This provision may actually support the bill.
Congress could argue:
1. Agencies were created by law. 
2. Statutory duties remain in force. 
3. Eliminating operational capacity effectively suspends federal law. 
4. Congress may therefore require restoration. 
A central argument would be:
Congress is not creating new duties; it is ensuring execution of existing duties.
This rationale would likely resonate with courts.

IV. Appointments Clause Issues
The bill avoids major Appointments Clause problems.
The Act does not:
· appoint officers; 
· require appointment of named individuals; 
· bypass Senate confirmation procedures. 
If future restoration efforts require:
· new agency heads; 
· commissioners; 
· inspectors general; 
those appointments would still proceed under Article II.
Consequently, Appointments Clause concerns are minimal.

V. Administrative Law Analysis
A. Nondelegation Doctrine
The bill authorizes Congress to determine:
"the timetable to fund, staff, and set priorities."
A nondelegation challenge is unlikely.
Congress is not delegating authority to a private actor.
Congress is retaining authority.
The Supreme Court has historically upheld far broader delegations.
Examples include:
· Yakus v. United States 
· Whitman v. American Trucking Associations 

B. Administrative Procedure Act
Restoration actions would likely involve:
· regulations; 
· personnel actions; 
· grant programs; 
· procurement contracts. 
Agency actions implementing restoration would therefore remain subject to:
· the Administrative Procedure Act; 
· notice-and-comment requirements where applicable; 
· judicial review. 
The Act does not exempt agencies from the APA.
Accordingly, ordinary administrative-law safeguards would continue to apply.

C. Judicial Review
The bill partially limits judicial review by denying a private right of action.
Courts generally respect such provisions.
However, agency actions implementing the Act would still likely be reviewable under the APA unless Congress expressly precludes review.
Thus:
Not reviewable:
· generalized complaints that Congress has not restored agencies quickly enough. 
Potentially reviewable:
· specific agency implementation decisions. 

VI. Potential Litigation Challenges
Challenge 1:
"Congress cannot force the President to recreate agencies."
Response:
Congress created the agencies and may direct that appropriated funds be used to restore statutory functions.
Likely outcome:
Congress prevails.

Challenge 2:
"Congress is intruding on executive personnel management."
Response:
The bill establishes goals, not specific hiring decisions.
Likely outcome:
Congress prevails.

Challenge 3:
"The bill is too vague."
Response:
The definitions section provides objective standards:
· abolished; 
· materially impaired; 
· incapable of carrying out primary statutory functions. 
Likely outcome:
Challenge likely fails.

Challenge 4:
"The Act violates the unitary executive theory."
This argument would rely on recent Supreme Court opinions favoring presidential control.
However, the Act does not create independent officers insulated from removal nor limit presidential supervision.
Likely outcome:
Challenge likely fails.

VII. Recommendations for Strengthening the Bill
The legislation would be constitutionally stronger if it included explicit congressional findings such as:
1. Congress alone creates federal agencies and statutory mandates. 
2. Executive action may not effectively repeal laws through administrative incapacitation. 
3. Restoration is necessary to preserve faithful execution of federal law. 
4. Nothing in the Act requires restoration of any agency structure that Congress subsequently modifies by statute. 
5. Restoration shall occur consistent with appropriations enacted by Congress. 
Additionally, Congress could direct the Government Accountability Office to prepare a formal inventory of affected agencies and provide restoration recommendations, thereby creating a more robust legislative record.
Conclusion
The Agency Restoration Act of 2029 would likely rest on a substantial constitutional foundation grounded in Congress's Article I powers over appropriations, agency creation, and governmental structure. The strongest argument for constitutionality is that Congress is not creating new executive obligations but ensuring that agencies established by statute remain capable of carrying out duties that federal law already requires.
While separation-of-powers objections could be raised under modern unitary-executive theories, the current draft largely avoids direct interference with presidential supervision and appointments. Consequently, the bill would probably survive constitutional challenge if implemented through ordinary appropriations and administrative processes and if understood as restoring the government's capacity to execute existing law rather than mandating any particular organizational form or personnel configuration.

